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United States District Court--Portland, Maine. 
SKOLFIELD, Lidellant, vs. POTTER et ai. 


1. When a vessel is let to the master to be employed by him, and he to pay 
to the owners a certain portion of her earnings, the owners will be liable to 
the seamen for their wages, though by the agreement the master is to have the 
entire control of the vessel—to victual and man, and furnish supplies at his 
own expense, unless at the time ot shipping, this contract is made known to 
them, and they are informed that they are to look to the master as the only 
owner. 

2. The money that is paid over by the master, is paid as freight, and the 
owners as receivers, and having an interest in the freight, are liable to seamen 
for the wages. 

3. The freight is hypothecated for the wages, and every part of the freight is 
liable for the whole wages. The owners, who have received freight under such 
acontract with the master, are liable for wages to the full amount of the freight 
in their hands, and not merely pro rafain proportion to what they have re- 
ceived. 

4. The merchandise is bound to the ship for the freight, and the freight to 
the seamen for their wages. 


VoL. 1x.—No. 21. 
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5. When the owners of the ship are also the owners of the cargo, the cargo 
owes freight to the ship, and this freight is pledged for the wages. 


6. The decision in the case of Poland vs. The Spartan, reviewed and aflirmed. 


June 9, 1849.—This was a libel in personam against the 
owners of the schooner Arrowsic, for seamen’s wages.— 
The libellant shipped at the port of Bath, as mate, on the 
22d of September, 1848, on a general trading voyage, and 
continued on board, and did duty, as mate of the vessel, 
in several voyages, two of which were to foreign ports, 
until the return of the vessel to Bath, on the second of 
May following. On his discharge, the master delivered 
to him a barrel of flour, part of the cargo belonging to the 
owners, and gave him an order on the owners for the bal- 
ance of his wages due, amounting to $128, including the 
flour. The owners paid him $25 on the presentment of 
the order, and promised to pay him the residue in a few 
days. But after calling on them several times, and being 
put off from time to time, he sued outa libel. The own- 
ers, in their answer, not denying that the services have 
been rendered, set forth a defensive allegation, denying 
their liabilities for the wages. The defence relied upon 
is, that the vessel was let to the master ona verbal agree- 
ment that he was to have the use and control of the ves- 
sel, to employ her as he should choose—he to victual and 
man her at his own charge, and to pay them for the use 
and charter of the vessel, one half of her gross earnings, 
deducting one half of port charges. It was contended, 
that having by this contract parted with the possession or 
control of the vessel, the master became owner for the 
voyage, or the term during which the master employed 
her under this contract, and as such was exclusively liable 
for supplies and seamen’s wages, and that they, as the 
general owners, were exempted from all liabilities for 
these charges. 

J. M. Adams, for the Libellant. P. Barnes for the Re- 
spondents. 
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Ware, D. J. It is admitted in this case, that the ser- 
vices have been performed, and that wages are due.— 
Some question was made on the evidence as to the bal- 
ance that remains unpaid. Two charges of ten dollars 
each, made by the master for money advanced before the 
termination of the service, are objected to by the libellant. 
To prove these, the master produced his memorandum 
book, in which these sums were charged ; and this, with 
his suppletory oath, would be sufficient as prima facie 
evidence, even if the suit were against the master himself. 
They stand charged in the same book, which contains all 
the other charges, which are not objected to, and which 
agree with the account kept by the libellant himself.— 
They are the two last charges in the account, and ©’ the 
time of his discharge, the parties came to a settlement, 
and a draft or order was given and accepted by the mate 
for the balance found due. In this settlement these sums 
were allowed, and it appears without objection at the 
time. I see no objection to their allowance now. 

The important question in the case is, however, wheth- 
er the respondents are liable for the wages. The schooner 
was let by a parol contract, by which the master, as hirer, 
was to have the possession and control of the vessel—was 
to navigate, to victual and man her at his own charge, 
and employ her in such business as he should choose, and 
to render to the owers for the use of the vessel, one half 
of her earnings. It was objected at the argument that it 
was not competent to a party to prove such a lease of a 
vessel by parol evidence, at least to affect the rights of 
third persons. It is true that by the general maritime 
law, itis held that the title to vessels must be shown by 
writings, The Sisters vs. Robison 159, and the contract of 
letting and hiring also should regularly be, and usually is, 
proved by a charter party in writing. But it has been 
held by a variety of decisions in this country, that such 
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a parol lease is valid not only between the parties, but to 
conclude the rights of third persons, who are strangers 
to it. 

It seems also to be settled by the general current of the 
decisions, that under a letting of the vessel herself, wheth- 
er by a written charter or parol contract, when the pos- 
session of the vessel is transferred to the hirer, and he 
appoints the master and crew, and sails her at his own 
expense, and has the entire control, that he is to be con- 
sidered, with respect to third persons contracting with 
the master, as the owner, and that he succeeds to all the 
rights and liabilities of the owners. The general owners 
or proprietors have then no lien on the merchandize for 
freight, nor are they personally liable for supplies fur- 
nished to the vessel on the contract of the master, but the 
hirer is substituted in their place, both as to their rights 
and liabilities. 3 Kent’s Com. 136. Conkling’s Jurisdic- 
tion, Law and Practice of the Admiralty, 135. Nor does 
it make any difference, according to the decisions, though 
the charterer goes himself as master. Reeve vs. Davis, 
1 Adol. & Ellis 135, 23 E. C. L. R. 95. The cases in this 
country go further, and decide when a vessel is taken by 
the master on the terms that this was, and he is to have 
the control, and direct the employment of her, and the 
earnings to be divided between him and the owners ; that 
this is to be considered as a lease or charter of the vessel. 
The master is held, under such an agreement, to be the 
special owner, and the general owners not liable on his 
contracts for supplies furnished the vessel while thus em- 
ployed. ‘Taggard vs. Loring, 16 Mass. R. 336. Emery 
vs. Hersey, 4 Green]. 407. Thompson vs. Hamilton 12 
Pick. 425. Cutler vs. Thurlo, 20 Maine 213. Thompson 
vs. Snow, 4Greenleaf 264. Cutler vs. Winsor, 5 Pick. 335. 

But it is evident, when the owners put their vessel into 
the possession of the master on such terms, that the con- 
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tract is of a mixed and somewhat ambiguous character.— 
In one aspect, it may be considered as a charter of the 
vessel, and this as a mode adapted to determine the amount 
of the charter or hire to be paid. Viewed in another light, 
it partakes of the nature of a partnership, in which one 
partner furnishes the capital and the other contributes his 
time and labor in the transaction of the business, and the 
profits to be divided. In a third view, it may be consid- 
ered as a contract of hiring of the master, he to receive a 
share of the earnings of the vessel, instead of a certain 
and stipulated sum for his wages. In the various cases 
in which the subject has been brought before the courts 
for adjudication, it has been presented in these various 
lights ; and without any great violation of legal analogies 
or legal principles, the contract may be considered as be- 
longing to one class or the other. In acase before Lord 
Ellenborough, (Dry vs. Boswell, | Camp. 329,) the evi- 
dence first offered, being that the owners and master were 
to share equally in the profits, he declared that it was a 
partnership adventure, and that the master and owners 
were liable as co-partners; a joint participation of profit 
and loss constituting a partnership; and when on further 
evidence, it appeared that the master was to havea share 
of the gross earnings, and not to be liable for losses, he 
pronounced it to be a contract of hiring of the master by 
the owners, and that this was only a mode of determining 
the amount of his wages. Generally, however, the courts 
have considered the contract as a charter of the vessel, 
and the master as owner for the voyage; and as a corol- 
lary from this decision, it is held that the general owners 
are not liable for the master’s contracts for supplies and 
repairs in the course of the voyage. 

But though this is the general language of the auihori- 
ties, there are exceptions. The case of Rich vs. Coe, 
Cowper 636, is a strong decision the other way. Lord 
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Mansfield, in delivering the unanimous opinion of the 
court in that case, observed, that whoever furnished sup- 
plies to a vessel on a contract made by the master, has a 
threefold security. 1. The personofthe master. 2. The 
specfic ship. 3. The personal liability of the owners :— 
and he added, that it makes no difference in the liability 
of the owners, that there is a private agreement between 
them and the master, by which he is to furnish the sup- 
phes and keep the ship in repair, unless the creditor has 
notice of the contract, and gives credit to the master in- 
dividually.* The doctrine of Lord Mansfield seems to have 
been entirely satisfactory to Mr. Justice Story, for in his 
treatise on Agency, §298, he states the law nearly in the 
words of this great master of maritime law, though the 
more recent decisions, which seem materially to qualify, 
if they do not directly overrule the doctrine, must have 
been quite familiar to his mind. Indeed, with respect to 
some of them, he has on other occasions not hesitated to 
express his doubts in very pointed terms. Arthur vs. The 
Cassius, 2 Story Rep. 93. The Nathaniel Hooper, 3 Sum. 
R.577—and Chancellor Kent, though he seems to have 
yielded to the authority of the later decisions, expresses 
his own opinion in terms very nearly, if not entirely, agree- 
ing with the doctrine of Lord Mansfield. ‘* To whom was 
the credit given, seems to be the true ground on which 
the question ought to stand.” 8 Comm. 135. 

Now if this contract between the hirer and the owners 
is not known, the supplies are always furnished on the 
personal credit of the owners, as well as on that of the 
master. In the opinion, therefore, of Chancellor Kent, 
as wellas of Judge Story and Lord Mansfield, although 
the owners have let their ship by a charter party, under 
which the master, if he is the hirer, is bound to bear all 


*In the case of Reeves vs. Davis, | Adol. & Ellis, which seems directly to overrule 
this decision, the case itself was not referred to either by the counsel or the Court. 
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the expenses of supplies, they ought to be held bound to 
third persons on the master’s contracts, which fall within 
the scope of his ordinary authority as master, unless this 
private agreement is made known; for if it is not, supplies 
are always furnished onthe credit of the owners. The 
owners, by putting the master in possession of the vessel, 
hold him out to all who are ignorant of the special con- 
tract, or at least enable him to hold himself out as author- 
ized to bind them personally, by all contracts relating to 
the usual employment of the vessel. And if any one must 
suffer from his acts, it is more reasonable that the loss 
should fall on them than on strangers, who have given 
him credit on the ground of his official character. 

It is admitted, however, that the current of judicial de- 
cisions is in favor of exempting the owners from their lia- 
bility for ordinary supplies, while the vessel is employed 
under such a contract. But no decision has yet gone so 
far as to relieve them from their liability for seamen’s 
wages. Curtis’ Rights & Duties of Seamen, p. 336. The 
seaman have always this tripple security, besides a direct 
hypothecary interest in the freight ; and in all ages of the 
maritime law, their claim for wages has been highly fa- 
vored, both on the ground of general commercial policy, 
and from the consideration of their own habits of care- 
lessness and characteristic improvidence. They habitu- 
ally enter into their engagements in reliance on these 
securities, and they ought not, on principles of public 
policy and natural justice, to be deprived of them by any 
refined and subtle distinctions of law, which are so alien 
from all their habits of thought and action. 

This torm of contract, of letting vessels to the master, 
to be employed on shares, has become very common in 
this part of the country, especially with respect to small 
vessels employed in the coasting trade. The master to 
whom the vessel is entrusted by the owners, is usually an 
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enterprising and industrious young man, but ordinarily of 
limited pecuniary responsibility ; for as soon as he ac- 
quires sufficient capital or credit, he becomes a part owner 
himself. These contracts are almost invariably by parol, 
and the terms are settled by a well understood usage.— 
The master, under the usage, is to bear the whole ex- 
pense of victualling and manning her. The port charges 
in the various ports visited, are first to be paid from the 
gross earnings of the vessel, and the balance of the freight 
is to be divided in equal shares between the master and 
owners. The seamen often, and perhaps usually, have 
no knowledge of this private contract between the master 
and owners, and they engage their services in reliance 
upon the ordinary security, which the general marine law 
gives them. It is admitted that the weight of the author- 
ities is in favor of exempting the owners from their liabil- 
ity for ordinary supplies, while the vessel is employed 
under such a contract. 

If this mode of letting the ship to the master, to be em- 
ployed on shares, relieves the owners from their liability 
for wages, the contract will operate on the seamen, pro- 
bably, in the great majority of instances, as a perfect sur- 
prise. After the termination of his service, he finds one 
part, and an important part, of his security, the personal 
liability of the owner, is gone, under a private contract 
unknown to him; and that of the master may be, and of- 
ten will be worthless. There remain, it is true, the freight 
and the vessel, but the freight is received from time to 
time, and there may be, and usually is, little remaining 
due at the end of his service. The ship is indeed an am- 
ple security. But since the act of March 3, 1847, ch. 59, 
respecting costs in admiralty proceedings in rem, by which 
all costs are denied to the libellant, except for the pay- 
ment of witnesses, unless he recovers more than one hun- 
dred dollars, the remedy against the vessel for all useful 
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purposes, is taken away, when the suit is for less than the 
sum named. And in these coasting and trading voyages, 
the balance of wages will rarely amount to so much as 
one hundred dollars. The consequence will be, that prac- 
tically the seamen will have for their security nothing be- 
yond the personal liability of the master. 

No judicial decision has yet extended this modern doc- 
trine so as to deprive the seamen of their ancient right of 
recourse against the owners. The whole doctrine in the 
cases, to which it has been applied, is not free from diffi- 
eulties on the principles of our law, except with the limi- 
tation mentioned by Lord Mansfield, that the creditor is 
notified of the non liability of the owners at the time the 
credit is given. Because, when he contracts with the 
master, he has always a right to believe that he is con- 
tracting with the owners, if he is not advised to the con- 
trary. If he is informed, and then gives credit, he knows 
to what security he trusts. To extend the principle so as 
to bar the right of the seamen, would be repugnant to the 
general spirit of the maritime law, which has studious- 
ly provided in their favor the greatest security for their 
wages. Iam unwilling to be the first Judge to give it 
that extension. Indeed, the original doctrine of Lord 
Mansfield, appears to me to be the most just, and most in 
harmony with the general principles of our law. The 
master, by the known rules of law, represents the owners 
as their agent, and is authorized to bind them by all con- 
tracts relating to the usual employment of the ship. The 
seamen enter into their engagements with the full confi- 
dence that the owners are bound for their wages. If it 
must be admitted that the decision of Lord Manstield is 
overruled by the latter decisions, these go no farther than 
to exempt the owners from their liability for supplies fur- 
nished by men, who are in the habit of looking well to 
their securities. Rather than extend these decisions by 
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analogy, to the claims of the crew, unless I can clearly see 
that on principle, the owners are exonerated, I am ready 
to say, Malo cum Platone errare—I will not add, quam cum 
celeris vera sentire—sooner than follow the analogies of 
decisions, the soundness of which is so questionable, 
and carry them out, to the exclusion of the seamen from 
their recourse against the owners, unless at the time of 
their engagement they are plainly told that they are to 
look to the master as the only owner. The concealment 
of a fact of such importance is a fraud on the men. 

But Ido not put the decision of the case on this ground 
alone. There is another on which I think the owners are 
bound for the wages. 

By the ancient maritime law, the title of seamen to wa- 
ges, is made to depend on the issue of the adventure, for 
which they are engaged. Unlike other contracts of hiring 
their right to compensation does not depend alone on the 
fidelity and skill with which they perform the services for 
which they engage ; but with whatever perseverance and 
courage they exert themselves, their right to compensa- 
tion is suspended on contingencies, which may affect the 
ultimate result of the voyage; it is made dependent on 
what has been termed the fortune of the vessel. What 
then is this fortune to which the seamen must look? The 
ship, says Emerigon, in the condition in which she was at 
the time of her departure from the port of outfit, togeth- 
er with all the freight which is gained in the course of the 
voyage, form that fortune of the vessel which constitutes 
the pledge to the seamen for their wages. T'rait Des As- 
surances, ch. 17, sec. 11. The privileged hypothecation, 
then, he adds, allowed to the mariners, comprehends every 
part of the ship and every part of the freight, according 
to the nature of hypothecation, which is tota in toto et— 
tota in qualibet parte. Their privileged line is entire over 
the whole, and is entire inevery part. The ship and the 
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freight, with respect to wages, form one mass, and all that 
remains of either, at the end of the voyage, is pledged for 
their payment. The contract of the mariners, Emerigon 
goes on to say, is a species of co-partnership. It is not 
indeed a partnership as to all the effects of that contract, 
but as to some of its consequences ; for the seamen have 
no claim to a remuneration, but to the extent of the ef- 
fects embarked in the enterprise, which they bring home. 
If all is lost, the mariners lose their wages, and they can- 
not then enforce the payment by a personal action against 
the master or owners. But if all is not lost, whatever re- 
mains of the ship or freight, is specifically pledged for 
their payment. Freight earned and put ashore, is saved 
from the effect of a supervening shipwreck, by which all 
that remains is lost. It is a partnership fund, that has 
entered the common chest, and is hypothecated to the 
seamen for their wages. 

It is now more than twenty years since I was first called 
upon to examine this right of the seamen to claim their 
wages out of the earnings of the vessel. It was in the 
very ably contested case of Poland vs. The Spartan, Ware 
Rep. 145-6. In that case, it was held, that when goods 
of the owners themselves are shipped, they owed freight 
to the vessel; and though no stipulated freight could be 
agreed, that the seamen could proceed against the goods 
in specie, to enforce their rights to the amount of a rea- 
sonable freight, to be determined boni viri arbitrio. Tam 
ignorant that the doctrine was then considered by some of 
the profession as somewhat startling, for its supposed 
novelty and boldness. But after ample time to review 
and reconsider the subject, | have seen no reason to re- 
tract or qualify the doctrine of that case. It is, in my 
judgment, a just and logical deduction from the peculiar 
character given by the law to the seamen’s contract ; and 
is supported by the highest authority in the maritime law. 
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The owners, says Emerigon, who are shippers in their 
own vessel, have two qualities which ought not to be con- 
founded. In quality of shippers, they owe a freight to 
the ship herself’; and in their quality of owners, the ship 
owes a freight to them; and he adds, this freight is pledg- 
ed to the crew. Des Assurances, ch. 17, sect. 10, No. 2. 
It constitutes a part of that fortune of the vessel to which 
the crew are to look for their pay. To them, it makes 
no difference who owns the cargo. So far as they are in- 
terested, there is a freight earned, and to the amount of 
their wages, it belongs to them. 

I am aware of the dictum in the case of Sheppard vs. 
Taylor, 5 Peters’ Rep. 712, that ‘ the cargo is not in any 
manner hypothecated or subjected to the claim of wages.” 
This was but a dictum, and the point was not necessarily 
involved in the cause. It may be true that the cargo is 
not directly, but it certainly is indirectly bound for the 
wages. For it is a first principle of the maritime law that 
the cargo is bound to the vessel for the freight, and 
another equally ancient and undoubted that the freight is 
pledged for the wages. Indirectly therefore to the amount 
of the freight due upon it the cargo is bound for the wa- 
ges. The master is not obliged to deliver it until the 
freight is paid or secured, and if not paid he may sell so 
much as is necessary to pay the freight. The seamen may 
therefore indirectly through the master proceed against 
the cargo itself, for their wages to the amount of the 
freight due. When the owners of the ship are the own- 
ers of the cargo, the seamen’s claim on the freight can be 
enforced in no other manner but through the merchan- 
dise ; and I see no objection in principle or convenience 
in allowing the seamen to do that directly in their own 
name, which they may do indirectly through that of the 
master. Such was evidently the opinion of the English 
Court of Admiralty in the case of the Lady Durham, 3 





— & 


— lca hUCUr TC 


= 


A — -« CY Ka 


ww te 


eo 





U. &. DISTRICT COURT—MAINE. 397 


Haggard 196. The Court says that “a mariner has no 
lien on the cargo, as cargo. His lien is on the ship, and 
on the freight as appurtenant to the ship; and so far as 
the cargo is subject to freight he may attach it as a security 
for the freight that may be due.” The doctrine maintained 
in the case of the Spartan seems also to have met the ap- 
probation of Judge Conkling. In his learned and valu- 
able treatise on the Law and Practice of the Admiralty, p. 
75-6, he says that ‘‘it is recommended by persuasive 
considerations of justice and supported by strong analo- 
gies in the undisputed principles of the maritime law.” 

It appears by the testimony of the master, who was ex- 
amined as a witness in the case for the respondents that 
he has paid over to them at different times, $600, and that 
on a cargo of lumber carried for them the freight was 
$500, which has not been paid to him, but remains as 
part of the earnings of the vessel in their hands. In ad- 
dition to this, the freight on the cargo brought home in 
the vessel on her return to Bath was received and collect- 
ed by one of the owners and is now in their hands. 

Now every dollar of this money was hypothecated to 
the seamen as soon as it was earned, for their wages. To 
the amount due to them it was their own hard earnings, 
and whoever received it as freight, received it subject to 
their claims. It is true that when the master pays to a 
creditor the money which he receives as freight the sea- 
men cannot follow it into the hands of such creditor. For 
it does not pass into his hands carrying with it the quality 
ef freight. But to the owners in this case it is paid over 
as part of the earnings of the vessel, that is as freight. It 
is said, indeed, that itis paid to them not as freight but as 
charter or the hire of the vessel. But even admitting un- 
der this contract of hiring on shares, that the master is to 
be considered as the special owner, that the general own- 
ers as to contracts made by him with the seamen as well 
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as for supplies are strangers to the vessel, and that 
these payments made to them are to be held as payments 
of charter, and not as payments of part of the freight, 
there will still remain in their hands all the freight earned 
on her return voyage to Bath, and $500 which they owe 
on the cargo of lumber. To this amount they have the 
earnings of the vessel in their hands, and the seamen 
might in a suit against the master have attached this as 
freight due. 

It is said, if the owners are held liable for the wages, 
on the ground that they have received freight, that they 
are liable only in the proportion that the amount which they 
have in their possession, bears to the whole amount earn- 
ed. But if the decision were to be put on this ground 
alone, the consequence would not follow. The whole 
freight is hypothecated for the whole wages. And from 
the nature of the creditor’s interest in the thing pledged, 
it is not subject to this division. Every part of the thing 
is pledged for every part of the debt, propter indivisam 
pignoris causam. Dig. 11, 2,65. And therefore, if two 
things are pledged for one debt, and one chance to be lost 
or destroyed, the hypothecation or lien continues entire 
for the whole debt in that which remains. Domat. Lois 
Civiles. Liv. 3 Tit. 1, sec. 1, No. 13. Pothier De L’ Hy- 
potheque, ch. 3, Sl. Pitman vs. Hooper, 3 Sumner’s 
Rep. 58. 

But it seems to me, that the decision may more prop- 
erly be put on a broader ground. Where the owners put 
their vessel into the hands of a master, to be employed 
by him on shares, I am prepared to hold as a just deduc- 
tion from the principles and general policy of the maritime 
law, that they will continue liable to the seamen for their 
wages, notwithstanding the entire control of the vessel 
may be surrendered to the master, unless the seamen, at 
the time of their engagement, are notified that the master 
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is to be considered as the sole owner, and that they are 
not to be liable. The rights of the seamen ought not to 
be affected by this private agreement between the master 
and owners. Even if the doctrine of the modern decisions 
is admitted, and the owners are held not liable to mer- 
chants who furnish supplies, there are strong objections 
to extending the principle to the contracts of seamen.— 
They enter into their engagements, in the confidence that 
they have the usual and legal securities for their wages. 
One of these, to which a seaman habitually looks, is the 
personal liability of the owners. But in this case, there 
will be in fact no owner, and the only personal security 
they have is that of the master. Another reason is, the 
freight which is paid to them by the master is the prop- 
er fund for the payment of the wages. In the hands of 
the master, the whole of it is liable for them. But here 
the freight is from time to time paid over for the hire of 
the vessel, and only one half of it remains in his hands at 
the close of their service to respond for their claims. This 
private agreement between the owners and master, oper- 
ates as a perfect surprise upon them. My opinion is that 
they ought to be held as owners. 

And further, in my judgment, they are liable for the 
wages as receivers of the freight. They have in their 
hands, according to the evidence, $1100 of the earnings 
of the vessel, besides all the freight received on the cargo 
she brought home to Bath. The money that was paid over 
to them, was by the very terms of their contract, paid as 
the ship’s earnings, that is as freight. In its quality of 
freight, it is liable for wages, in whosoever hands it may 
be. It partakes too much of the character of subtlety to 
call it charter, or the hire of the vessel. It is more con- 
sistent with justice, and I think quite as much so withthe 
analogies of the law, to leave to it the name, which the 
parties themselves have given it, and under that name the 
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seamen have a right to reeeive their pay from it. If, in- 
deed, the respondents were to be held liable simply as re- 
ceivers of the freight, it might be necessary to amend the 
libel, by making the master a party, and then the services 
on them would operate as an attachment of the freight in 
their hands; and if I thought it necessary, I should not 
hesitate to allow an amendment to meet this posture of 
the case ; but in my opinion it is not. 

Independent of all these considerations, my opinion is, 
that the respondents are liable on their express promise. 
When the libellant presented the order of the master, a 
part of it Was paid, and a promise given to pay the resi- 
due. The libellant had a right to consider this as a dis- 
tinct admission of their liability. If this order was to be 
considered as a piece of commercial paper, and the prin- 
ciples of the commercial law to be applied to it, they 
would be liable upon it as acceptors. For an acceptance 
may be by parol or may be inferred from the conduct and 
acts of the party. Story, Bills of Exchange, §243. In 
reliance on this promise, the libellant forebore to com- 
mence proceedings against the vessel or the master. It 
is now too late for the owners to deny their liability. 

In every point of view, I think the libellant is entitled 
to a decree for his wages. 

Wages decreed, $103 12. 
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Supreme Court of Pennsylvania. 
PHILADELPHIA, JANUARY 23, 1850. 


Error to Montgomery County. 
JONES vs. JONES. 


1. The action of the Legislature in decreeing a divorce is an exercise of Ju- 
dicial power and not an act of Legis!ation. 

2. The Constitution forbids the exercise of this power by the Legislature in 
cases where by law the Courts of the Commonwealth are or may hereafter be 
empowered to decree a divorce. 

3. When a question of property requires a decision upon the constitutionality 
of a Legislative divorce the majestic impersonation of the sovereign people 
speaking through the constitution is always present in Court, and must always 
be heard and obeyed. 

4, When a decree of divorce pronounced by the Legislature omits to specify 
either in the act itself or in the preamble, that the decree was granted for a 
cause where the Court had no power, it is error to refuse to hear evidence tend- 
ing to show that the cause upon which the Legislature acted was one for which 
the Courts could have decreed the divorce. 


The following sound and able opinion of the Court was 
delivered by CouLTer, J. 

The case presents for the judgment of the Court a ques- 
tion of property between two individuals. In reaching 
that question, however, it is absolutely necessary to con- 
sider the social relation of the parties and to estimate its 
effect on the question of property ; one party invokes the 
protection of a clear and explicit provision of the consti- 
tution, and to reach that we must, if necessary, go over an 
interposing actof Assembly. In England parliament has 
frequently annulled the contract of marriage for adultery. 
There is perhaps more reason for the practice there than 
existed in this State for the exercise of a similar power 
by the legislature, because in parliament is a Court ; Lord 

VoL. 1x.—No. 22. 
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Coke says it is the highest and most honorable Court in 
the Kingdom. But that high court proceeds with the ut- 
most circumspection, examines witnesses to prove the 
adultery, and in cases where the guilty parties have not 
left the realm, require that there shall also have been a 
trial in the common law courts for criminal conversation, 
and damages recovered ; and also that a sentence of di- 
vorce in the spiritual court should have been decreed, 
which can only divorce a mensa et thoro, hence the neces- 
sity of the intervention of parliament to divorce a vinculo 
whose power only is adequate to that end. But in thie 
State the legislature seem to have acted on the ground 
that it was an exercise of legislative power, and therefore 
not requiring a judicial examination. We think, however, 
that this doctrine may be well questioned. A divorce an- 
nuls a civil contract between two individuals of a higher 
and more imposing nature, and of more emphatic empha- 
sis on the whole structure of society than the ordinary 
contracts by deed or by parol. And there flows from the 
severance of the contract a divestiture of property from 
one, and a re-investment of it in the other. It is in facta 
judgment in a dispute between two individuals, the jus- 
tice of which must depend upon facts in relation to which 
both parties ought to have an opportunity to be heard.— 
But however questionable the power might have been un- 
der the constitution of 1790, the amended constitution of 
1838 did expressly prohibit its exercise by the legislature 
wherever the courts then had or should thereafter be 
vested with power. From which an implication results 
of a power to annul the marriage contract in the non-enu- 
merated cases. The legislature has therefore a limited 
power, with an express prohibition outside of the limita- 
tion, sec. 14, act 1, is as follows: ‘The legislature shall 
not have power to enact laws annulling the contract of 
marriage in any case where by law the courts of this Com- 
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monwealth are or may hereafter be empowered to decree 
adivorce. The courts have now power to decree a di- 
vorce in almost every case where a divorce is justifiable. 
The act of assembly does not express on its face or ina 
preamble the cause of the divorce in the present case. It 
is in these words: “ Be it enacted, &c., that the marriage 
contract entered into between Joseph P. Jones and Char- 
lotte S. his wife, late Charlotte 8. Styer, of the county of 
Montgomery, be and the same is hereby annulled and 
made void, and the parties released and discharged from 
the said contract, and from all duties and obligations aris- 
ing therefrom, as fully and effectually and absolutely as if 
they had never been joined in marriage: Provided, the 
children of the said Joseph P. Jones and Charlotte S. his 
wife, shall enjoy all the rights and privileges of children 
born in lawful wedlock. Passed April 16, 1845." !t does 
not appear from the act whether the case was within le- 
gislative power or not, and the position taken by the de- 
tendants in error, is that courts cannot go, as they called 
it, behind the act itself to ascertain whether it was within 
the pale of the constitution or not. But I apprehend that 
we can in all cases go to the constitution itself. The ma- 
jestic impersonation of the sovereign people speaking 
through the constitution is always present in this court, 
and must always be heard and obeyed. The power con- 
fided to the legislature is a limited power, and it cannot 
be allowed that they should convert it into an unlimited 

power. If they can convert a special jurisdiction into a 

general jurisdiction, the provision of the constitution be- 

comes dead. If courts cannot or will not go behind the 

act, where the cause is not express on its face, the clause 

in the constitution might as well have been that the legis- 

lature shall annul, &c., as they shall not. It requires but 

atrick of the pen to leave out the cause, and then the 

power becomes general. A great number of authorities 
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have been cited by the defendants in error to show that in 
judicial proceedings the judgment of a court of competent 
and general jurisdiction over the subject matter, cannot be 
overhauled in a collateral proceeding. All this is admit- 
ted, but then it is to be understood that the party was af- 
fected with notice, in the mode pointed out and prescribed 
by the law. But no court everheld thata judgment against 
an individual who had no notice whatever was valid; we 
know, that the legislature never summon the party, and 
that they proceed in nine cases of ten upon ex parte tes- 
timony. The cases therefore are not applicable. But the 
counsel assume the fact in contest, and then lean on these 
authorities. The legislature have not a general jurisdic- 
tion over the subject of divorce. Their jurisdiction is 
limited and these authorities, even assimilating the pro- 
ceeding to analagous cases in court, do not touch the ques- 
tion. It was, however, ruled in Kemp vs. Kennedy, 1 
Peters’ Cir. Court Reports 36, that courts of limited juris- 
diction must not only act within the scope of their author- 
ity, but that it must appear on the face of their proceed- 
ings that they did so, and if it does not so appear all their 
proceedings are coram non judice. This is the general 
principle as to courts of limited jurisdiction, so that every 
just analogy drawn from proceedings of courts is against 
the defendant in error. Put I place the decision on the 
broad ground that the constitution must be preserved, and 
that if courts should refuse to permit evidence to show 
the grounds of the divorce, the legislature could obliter- 
ate the clause in the constitution. This is a question of 
property resulting from the divorce, the party has a right 
to the protection of the constitutional provisions, and if 
necessary the court can touch the act with the judicial 
wand and open it to inspection, so as to see whether or 
not it is within the pale of the constitution. The evil of 
this example would not terminate with this class of cases, 
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but reach with fatal effect to others. The legislature can 
alien and grant the public domain not already appropria- 
ted. They have, therefore, a limited jurisdiction in grant- 
ing lands. Suppose they were to pass a law granting 
three hundred acres of land in the Delaware, by well de- 
fined boundaries to John Doe, could not the real owner 
of the land be permitted to show that the land had been 
granted more than a hundred years ago to those under 
whom he claimed, and that therefore the legislature had 
no power or jurisdiction over it. Not so if full effect is 
given to the argument of the counsel for defendants in 
error; courts cannot go behind the law but must presume 
against fact that the legislature acted within the scope of 
their power. In the one case as well as the other the le- 
gislature have a limited jurisdiction. In the case of the 
land to grant that which had not previously been granted, 
and in case of divorce to grant them where the power had 
not been previously granted to the courts, and the only 
mode of preserving the constitution and protecting the 
rights of individuals in either case, is to admit the best ev- 
idence, aliunde, as from behind the law. Evidence of this 
kind has been admitted by this court when the peril to in- 
dividuals was not so pregnant as here. Austin vs. Trus- 
tees, 1 Yeates 260, Stoddard vs. Smith, 5 Binney 353, 
Bolton vs. Johns, 5th Barr 145. In the case of Gaines vs. 
Gaines, Penn’a. Law Journal, June 1849, the Court of Ap- 
peals of Kentucky decided that a special law granting a 
divorce was a judicial act, and as such belonged to the 
court, and admitted evidence to show that when an act 

was passed judicial proceedings were pending to procure 

a divorce, and that therefore the law was void as it re- 

spected the property of the parties, and decreed dower 

out of the estate of the husband, notwithstanding the le- 

gislative divorce. We are of opinion that the following 

evidence offered by the defendant below, ought to have 
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been admitted, to wit: ** Defendant offers in evidence the 
record of an action of divorcee instituted in the court of 
Common Pleas of Montgomery county, to August Term, 
1842, No. 29, by the said Charlotte S. Jones, by her next 
friend David Styer, against the said Joseph P. Jones, the 
defendant. That the causes set out in the libel of the 
said plaintiff were cruel treatment, and the offering of 
such indignities to her person as to render her condition 
intolerable and life burdensome, and thereby forced her 
to withdraw from his habitation. That all of said causes 
were denied by the said defendant, and that the issue was 
subsequently tried and a verdict rendered for the said de- 
fendant. That on or about the sixth day of April, 1845, 
Mr. Sterigere, who was one of the counsel for the said 
Charlotte S. Jones, and at that time a Senator of Penn- 
sylvania, presented to the said Senate the petition of the 
said Charlotte 8. Jones, with certain affidavits or doeu- 
ments, praving the said legislature to pass a law divorcing 
her from the bonds of matrimony with her husband. That 
the grounds upon which the said application was made 
were the same as those stated in her said libel presented 
to this court, viz: cruel and barbarous treatment, and the 
offering of such indignities to her person as to render her 
condition intolerable. But that what follows in relation 
to the manner of proceeding for agencies by any member 
of the body ought to be rejected. It would be unbecom- 
ing and discourteous to the legislative body to admit such 
evidence which is excluded by the case of Fletcher vs. 
Peck, 6 Cranch 87. We are of opinion that the Court 
erred in excluding the evidence in the first bill of excep- 
tions, the second, the third, and the fourth. The object 
on these offers was to bring before the court the highest 
evidence the nature of the case admitted of the grounds 
in which the divorce was procured, that is, the petition of 
Mrs. Jones to the legislature, and the affidavits by which 
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it was sustained, all of which it appears were in court.— 
The act of the legislature was constitutional, if it was 
passed for any of the non-enumerated causes in the con- 
stitution ; in other words, if not for any of the causes over 
which the court had jurisdiction. The defendant takes 
ground too broad, therefore, when he asks the court be- 
low to say that the act is unconstitutional on its face.— 
The point of this decision is that the defendant below has 
aright to establish, by such evidence as he offered, that 
the act was passed for a cause over which the courts had 
jurisdiction, and that the court of Montgomery county, on 
a fair trial between the parties in relation to the alleged 
causes, had given judgment against the plaintiff, and that 
therefore the legislature had no jurisdiction or power to 
grant the divorce. 

A great deal was said in the argument of the duty of 
this court to presume that a co-ordinate branch had con- 
fined itself within the scope of its power. I will admit 
that if the legislature had specified in the act, or by a 
preamble that the decree was granted for a cause, where 
the court had no power, a very different case would be 
presented ; but they have not said it; at most, however, 
this is nothing but the old argument not pushed to quite 
its full extent, that the court must always presume that a 
co-ordinate branch acted within the scope of its authori- 
ty, and cannot therefore declare its acts unconstitutional. 
The old rule is a good one, that when a fact cannot be 
made to appear, the reason is the same as if it did not exist. 
As the legislature have not expressed the cause, we throw 
it open to evidence by either party, so that this question 
of property may be justly directed according to the con- 
stitution. 

Judgment reversed and a venire de novo awarded. 
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In the 19th Judicial District of Pennsnivania. 
MICHAEL WEIDMAN vs. JACOB MARSH, e¢ ai. 


1. Ifthe making of a will, under no pressure of necessity arising from ex- 
pected dissolution, be a violation of the law of God or man, the Court will pre- 
sume in the absence of proof that such circumstances of necessity existed as to 
justify the act. 

2. A will made on Sunday, while the testator was in danger of immediate 
death, or entertained a well grounded belief that such danger existed, is valid. 

3. What words in a will are sufficient to give a fee simple. 

Messrs. Evans and Mayer for the Plaintiffs. 

Mr. Campbell, for the Defendants. 

Hon. Ei.uis Lewis, President of the 2d Judicial Dis- 
trict, holding a special Court in York county, delivered 
the opinion of the Court: 

This is a case stated in the nature of a special verdict. 
Two questions are presented for decision. The frst draws 
into consideration the validity of the will of John Meyer, 
deceased, under the objection that it was made on Sun- 
day ; and the second calls upon the Court to decide wheth- 
er the widow of the testator took, under the will, a life 
estate or a fee simple. 

With regard to the frst question: It is agreed, in the 
case stated that the 2d day of September, 1827, (the day 
of the date of the will) was Sunday. It is further agreed 
that the testator ‘did not die on Sunday.” The will was 
proved on the 15th of June, 1829; but the precise day on 
which the testator died does not appear. The will has been 
duly admitted to probate by the proper officer of the pro- 
bate court, without objection; and its validity does not 
appear to have been questioned until this ejectment was 
brought ; a period of nearly twenty years. Ifthe making 
of the will, under no pressure of necessity arising from 
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dangerous illness or other threatened dissolution, was a 
violation of the law of God and man, this court will cer- 
tainly presume, in favor of innocence, that such circum- 
stances of necessity existed, or were believed to exist, at 
the time the will was made, as would be sufficient to justi- 
fy the act in the eye of the law. Adopting this presump- 
tion, the question remains whether the danger of imme 
diate death, or the well grounded belief that such danger 
exists, is sufficient to justify the act of making a will on 
the Sabbath day. 

Sunday is stated in all the books to be dies non juridicus ; 
not made so by statute but by a canon of the church, in- 
corporated into the Common Law. Previous to the canon 
of A. D. 517, the Courts, held by the ancient christians, 
transacted business on Sunday, for the purpose of distin- 
guishing themselves from the Heathens, who were super- 
stitious in the observance of days and times. This canon 
was received and adopted by the Saxon Kings of Eng- 
land. It was confirmed by William the Conqueror, and 
Henry the Second; and the courts discontinued the prac- 
tice of administering justice on Sunday, holding that it 
was no longer a juridical day, and that a judgment ren- 
dered on that day was voidable. Thus, as Chief Justice 
Savage observes, the observance of Sunday became part 
of the Common Law. Story vs. Elliott, 8 Cowen 28.— 
Swann vs. Broome, 3 Burr 1595, 9 Co. 66. Cro. Jac. 279, 
2 BI. 526. There are numerous decisions in which it has 
been held, at common law, that Sunday is not to be count- 
ed as a day for the transaction of business, either in the 
service of notices or in rules to plead, or in the payment 
of notes. A note falling due on Sunday in Connecticut, 
must be paid on Monday, in some other States on Satur- 
day; but in none on Sunday, where the common law pre- 
vails. So fully is this principle established as the doctrine 
of the common law that the courts, even after the jury are 
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empannelled in a capital case, will not continue the trial 
during the Sabbath day, but will adjourn. United States 
vs. Fries 3 Dal. 515, n.—Getter’s trial. Earl’s trial, Lew- 
is’ Crim. Law, 421. These decisions were not made in 
pursuance of any statute; for no statute extended to ju- 
dicial acts. They were made under the doctrine that the 
observance of the Christian Sabbath was enjoined by the 
common law. Updegraff vs. Com’th, 11 8. and R. 394, 
It is not to be denied that those who established the Govy- 
ernment of Pennsylvania were Christians ; and that they 
brought many of their customs from the mother country, 
introducing and constantly observing them, in their new 
home in this country. That the observance of the Sab- 
bath was one of these customs, thus introduced and es- 
tablished, as part of the common law, independent of 
legislative enactment, is apparent from their political his- 
tory. While they permitted every one to worship God, 
according to the dictates of his own conscience, it was 
well understood that this was a privilege conceded by a 
community of Christians to others entertaining opposite 
opinions. Those who were not Christians were protect- 
ed from persecution for their religious opinions ; but tol- 
eration of their errors or supposed errors, did not go so far 
as to entrust them with the reins of Government. They were 
not permitted to participate in the making, expounding or 
execution of the laws of the newly established Common- 
wealth. In the ‘Preface’ to the “Frame of Govern- 
ment” adopted on the 25th April, 1682, the authority of 
the government about to be established is distinctly placed 
upon the law of God, as taught by “the Apostle” of our 
Saviour, “in divers of his Epistles.” In the ‘Frame of 
Government” adopted on the 5th May, 1682, all officers of 
government, from the highest to the lowest, were required to 
“profess faith in Jesus Christ.’ 1 Colonial Records 33, 
sec. 24. Inthe “ charter of Privileges,” agreed to in As- 
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sembly on the 28th of October, 1701, while freedom of 
conscience was amply provided for, so that no one could 
be punished or persecuted for his religious opinions, care 
was, at the same time taken to preserve to the Christians 
the power which they had rightfully acquired in the gov- 
ernment established by themselves. With this end in 
view, it Was declared, in that charter, that only those who 
‘‘ professed to believe in Jesus Christ, the Saviour of the 
world,” were ‘ capable’ to serve the government ‘‘in any 
capacity.’ The constitution of 1776, notwithstanding its 
strong guarantees of religious liberty, recognized the gov- 
ernment as one founded by a Christian people, and required 
the law makers, under that government, to believe, not 
only in ‘* one God,” and in the ** Old Testament ;” but also 
that “ the scriptures of the New Testament” were ‘ given by 
Divine Inspiration.” 

[t was to be expected that a government established by 
a Christian community would exhibit some traces of their 
observance of Sunday, as a day of rest and worship. And 
accordingly it was provided, in the frame of government 
of 25th April, 1682, sec. 22, “that as often as any day of 
the month mentioned in this charter shall fall upon the 
frst Day of the week, commonly called The Lord’s Day, 
the business appointed for that day, shall be deferred till 
the next day, unless in cases of emergency.” In the “Frame 
of Government” adopted on the 2d April, 1683, a section 
precisely similar to that of 1682 was agreed upon. In the 
Constitution of 1776 the observance of the Sabbath was 
sufficiently secured by the provision that the law makers 
should “believe in the New Testament” as ‘given by 
Divine Inspiration.”’ Inthe Constitution of 1790, although 
the qualification for office was varied, the Sabbath was not 
abolished. The usage to observe it had been so firmly es- 
tablished that no direct provision on the subject was deem- 
ed necessary. But that its constant observance as a day 
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of cessation from business, “unless in cases of emergen- 
cy” was known and acknowledged, is apparent from the 
provision that Sunday shall not be regarded as one of the 
ten days allowed to the Governor for the consideration of 
bills passed by the Legislature. That this usage with re- 
gard to the Sabbath still exists, and is recognized in our 
fundamental law, is also apparent from the fact that the 
same provision, on this subject which was inserted in the 
Constitution of 1790, was continued in the amended Con- 
stitution of 183, and still is in force asa part of the fund- 
amental law. In the ‘* Laws agreed upon in England” 
and adopted by our forefathers in this Province on the 
Sth May, 1682, the observance of the Sabbath is enjoined 
** according to the good example of the primitive Christians, 
and for the ease of creation” that the people may ‘ better 
dispose themselves to worship God according to their un- 
derstandings.”” The Convention, while forming the Con- 
stitution of 1776 observed, ‘the good example of the 
primitive Christians,” and, without any statute, or other 
authority, except that example, as adopted and forming 
part of the common law, held no sessions on Sunday. The 
same practice, founded upon the same authority, has ever 
since prevailed with all the authorities of government, 
legislative, executive and judicial. 

But it is part of the common law, in regard to the ob- 
servance of the Sabbath, that a rigid adherence to the rule 
is dispensed with ‘ in cases of emergency,” or as express- 
ed by the statute of 1794 in ‘works of necessity and 
charity.” When the Provincial Conference of Commit- 
tees of the Province of Pennsylvania assembled on the 
18th June, 1776, tor the purpose of taking measures to 
form an independent government, and to terminate the 
authority of the British Crown, in pursuance of the re- 
commendation of the Continental Congress, the ‘ emer- 
gency” was considered sufficient to justify a suspension of 
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the rigid observance of the Sabbath ; and the Report of 
the Committee providing for the election of Delegates to 
form the Constitution of 1776, and the address to the Peo- 
ple of Pennsylvania on the subject, were presented to the 
conference and adopted on Sunday. When the Judges of 
the courts find it necessary to receive a verdict on Sun- 
day, in order that the jury may be discharged, it has al- 
ways been their practice to do so, and the propriety of the 
practice is not doubted. 15 John 119. A former Gover- 
nor of Pennsylvania, whose veneration for the Sabbath 
and Religion will be acknowledged by all, perceiving the 
approach of death, believed that the public interest would 
be promoted by the resignation of his office; the resigna- 
tion was made and filed on Sunday, and all the necessary 
proceedings for supplying the vacancy were thereupon 
taken, without any serious question in relation to the va- 
lidity of the resignation. Although we may adopt the 
doctrine that a promise of marriage made on Sunday 
creates no legal obligation on which an action may be 
maintained, yet the actual consummation of such promise 
by marriage, is universally regarded as valid, although it 
takes place on Sunday. Even the act of 22d April, 1794, 
prohibiting ‘all worldly employment of business whate- 
ever on the Lord’s Day, commonly called Sunday,” not 
only excepts ‘works of necessity and charity,” in gener- 
al terms, but enumerates as within the exception “ the 
dressing of victuals in private families, bake houses, lodg- 
ing houses, inns, and other houses of entertainment, for 
the use of sojourners, travelers or strangers, the landing 
of passengers by watermen, carrying travelers over the 
water by ferrymen, and the delivery of milk or the neces- 
saries of life,” within certain hours of the day. And it 


has been held that traveling does not in a legal sense fall 
within the description of ‘‘ worldly employment or busi- 
ness,” although a carrier, driving his team, in the exercise 
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of his worldly employment, would be within the prohibition, 
Jones vs. Hughes, 5 8. and R. 302. Notwithstanding that 
the service of process on the first day of the week is pro- 
hibited by the act of 1705, yet the exigencies of “ trea- 
son, felony and breach of the peace,” are stated in the aet 
itself as exceptions; and the courts have held that an ar- 
rest of the principal by the bail is also among the excep- 
tions. 

The observance of the Sabbath is a reasonable and not 
a superstitious usage. The acts of assembly designed to 
punish its violation are constitutional, because the power 
to pass them is clearly implied from the character and 
usages of those who formed the government. These con- 
siderations enter into the construction of a nation’s funda- 
mental laws as completely as the custom of merchants and 
the usage of trade govern all business transactions within 
their range. The general exclusion of women and chil- 
dren from office, and of persons of color from the elective 
franchise, under a decision, in the latter case, of the high- 
est court in the State, in the constitution of 1790, stand 
upon this footing and no other. Itis as well established 
that the people who founded the government of Pennsyl- 
vania were Christians, and not Mahommedans, Jews or In- 
fidels, as that they were white men and not Negroes or In- 
dians, or women. Resting the constitutionality of the 
legislation relative to the Sabbath upon this ground, it 
follows that the claim of unlimited power, sometimes put 
forth, is entirely untenable. The Legislature of “a free 
people’’—of christian professions and habits, can neither 
abolish the Sabbath, nor shift it to a different day. They 
can neither prevent the people from observing it, nor 
compel them to cease from ‘acquiring property’’ and 
“pursuing their own happiness’ on the other days of the 


week. 
The case before us does not require a decision that the 
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government of the United States has also a Christian foun- 
dation. The condition of that government is more ambig- 
uous—it employs christian chaplains for its Army and 
Navy, for its Academy at West Point, and for its Con- 
gress ; while it places on record in its treaty with Tripoli, 
the solemn assurance that ‘‘ the government of the United 
States is not in any sense founded on the Christian Reli- 
gion.” 8 U.S. Stat. at large, 155. 

{t is far from our intention to treat this as a theological 
question. It is simply a question of law, and as such to 
be decided upon principle and authority. No preference 
ought ever to be given by the State to any particular form 
of christian worship. The unholy connexion of Church 
and State meets with just condemnation throughout the 
land. But we must not lose sight of the fact that we and 
our ancestors ‘‘time whereof the memory of man run- 
neth not to the contrary,” have been governed by ‘a rule 
of civil conduct” whose horn-book teachings are that ‘all 
haman laws depend upon the law of nature and the law 
of revelation.” 1 Bl. 42. If the common law should cast 
out Revelation, the inevitable result would be the surren- 
der to Priesteraft and Bigotry of one of the purest foun- 
tains of jurisprudence. And the error would be more mis- 
chievous, if possible, than the excess of zeal which sur- 
renders the Drama, one of the most powerful engines for 
good or for evil, almost exclusively into the hands of those 
who direct it to the injury of the public morals. 

By preserving this fountain as one of the sources of our 


common law we are enabled to guard the streams from 
impurity, and to guide their channels in the proper direc- 
tion for the public good. It is thus that the Sabbath is 
preserved from intolerant bigotry on the one side and 
from infidel desecration on the other. It is thus that its 
observance is secured within reasonable limits. And when 
we consider the numerous exceptions, already stated, from 
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the rule requiring its observance, it is fair to infer that 
the making of a will, under circumstances threatening 
dissolution, is among the exceptions to the rule. It is 
quite as necessary as many of the acts which are allowed 
without objection. It would be a monstrous perversion 
of religion, and of the law which is founded upon it, to hold 
that a dying man should not be permitted, for the ease of 
his conscience, to secure the fulfilment of those obligations 
of justice which may have been withheld or postponed.— 
So far from this being the case, the making of a will, 
where justice requires it, has long been regarded as a duty 
of religious obligation. This is evident from the rubric 
of the Church of England expressly directing the Priest, 
when he visits the sick, to ‘‘ admonish the sufferer,” if he 
hath not before disposed of his goods, “to make his will,” 
and ‘to declare his debts, what he oweth and what is 
owing unto him, for the better discharge of his conscience, 
and the quietness of his Executors.” We have already 
remarked that a presumption exists that the will was 
made under circumstances of urgent necessity, arising 
from a belief in approaching dissolution. This renders it 
unnecessary to decide whether a will, made on Sunday 
without such necessity, is valid. It is sufficient to say that 
there is nothing upon this record to justify a decision 
against the will of John Meyer, deceased. 

When it is said that the intention of the testator is to 
govern, itis usually added, as a proviso, ‘“ that the inten- 
tion be not inconsistent with the rules of law.” But Chan- 
cellor Kent informs us that ‘the control which is given 
to the intention by the rules of law is to be understood to 
apply, not to the construction of words but to the nature of 
the estate—to such general regulations, in respect to the 
estate, as the law will not permit ; as for instance to cre- 
ate an estate tail, to establish a perpetuity, to endow a 
corporation with real estate, to limit chattles as inheri- 
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tances, to alter the character of real estate, or to annex a 
condition that the devisee in fee shall not alien.’ 4 Kent’s 
Com. 535. The intention of the testator to give a fee sim- 
ple to his widow violates no rule of law; and the cases 
which tend to defeat such intention, although not to be 
overruled, are certainly not to be carried farther in that 
direction than the precedents warrant. That those deci- 
sions have not been received with approbation is manifest 
from the legislation on the subject in New York, Pennsyl- 
vania, New Jersey, Virginia, Maryland, Vermont, Ken- 
tucky, South Carolina, North Carolina, Tennessee, and 
other States. But the will under consideration, having 
been made before the act of 1833, must be governed by the 
rules of construction in force prior to the enactment of 
that law. 

The introductory clause is as follows: “As to such 
wordly estate wherewith it has pleased God to bless me in 
this life, I give and dispose of the same in the following 
manner, to wit:” He then directs his debts and funeral 
expenses to be paid; and then proceeds as follows : “Then 
itis my will and I give, devise and bequeath unto my be- 
loved wife Elizabeth, eighty-five acres and allowance of 
land of my dwelling plantation whereon I now live, situate 
in Spring Garden township, in the county aforesaid, she 
to have the choice of the same wherever she thinks prop- 
er; and further, I give and bequeath unto my said wife all 
my moveable property or personal estate, of what kind or 
nature the same may be, together with all the monies due 
me by bond, note or book account, to and for her only 
proper use and behoof whatever. Then it is further my 
will that my brothers and sisters divide the residue of my 
plantation amongst themselves share and share alike.” 

The words of the introductory clause are said by Chief 
Justice Marshall to be “entitled to considerable inflaence 
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in aquestion of doubtful intent.” Finlay vs. King 3 Pet. 
U.S. Rep. 379. In this case, their connexion with the de- 
vising clause and the express direction that he devises, 


” «© such wordly estate as it has 


‘in the following manner, 
pleased God to bless him with” indicates an intent to pass 
a fee, and also indicates an intention not to die intestate 
as to any part of his estate. The words ‘ to and for her 
only proper use and behoof whatever” occurring at the 
close oi the ‘item’? which contains the devise and be- 
quest of real and personal estate to the widow may be un- 
derstood as applicable to both ; and wherever real and 
personal estate are given by the same words, it shows an 
intent to give the same interest in both—that is an ab- 
solute interest in both. 6 Bin. 98 This is a mixed 
devise of real and personal estate, a matter said to be “by 
no means unimportant in ascertaining the testator’s inten- 
tion,” 14 S. & R. 101, 1 Wils. 333, 1 Munf. 549, 10 Barr 
249. He directs the residue of his plantation to be divi- 
ded amongst his brothers and sisters. A construction 
which would confine the widow to a life estate, would 
give the brothers and sisters a life estate also in the resi- 
due, and the result would be that the testator, although 
he announced his full purpose to devise, in the manner 
stated, ‘such wordly estate” as he possessed, in reality 
died intestate of the greater, part of his estate. Taking 
all these considerations together it is the opinion of' the 
Court that Elizabeth Meyer, the testator’s widow, took a 
fee simple under the will. 

It is therefore ordered that judgment be entered for the 
defendants for costs. 
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Legislative Divorces. 


The Hon. James M. Porter, Chairman of the Judiciary Committee, 
has recently made a report to the House of Representatives in opposition 
to the course of practice which has prevailed in the Legislature of Penn- 
sylvania for some years past on the subject of granting divorces. The Re- 
port is sound and judicious in its general principles, and the rules re- 
commended for adoption are called for by the highest considerations of 
justice and policy. 

It would be very difficult to show to a sound legal understanding the 
source from which the legislative power of Pennsylvania, previous to the 
amended constitution of 1838, derived the power of granting divorces. To 
make a decree dissolving the most solemn and the most binding contract 
which can be made, is an exercise of Judicial power and not an exercise 
of the Legislative power. ‘To call such an act a law instead of « ;dicial 
decree is a dangerous misnomer. ‘The practice had been so i:\+terate 
that the Convention of 1838 (of which body Judge Porter was a distin- 
guished member) stripped the Legislature of all concurrent jurisdiction 
with the Judiciary by declaring that ‘the Legislature shall not have pow- 
er to enact laws annalling the contract of marriage, in any case where by 
law the Courts of the Commonwealth are, or may hereafter be empower- 
ed to decree a divorce.” 

This provision seems to be a recognition of the Legislative power over 
divorces in cases where the Courts have not jurisdiction. It is monstrous to 
construe this restraining provision as enlarging the authority of the Le- 
gislature. But this seems to have been the practical construction. Wher- 
ever the causes of divorce exist which entitle the party aggrieved to a di- 
vorce in Court, upon due notice to the adverse party and full proof of the 
facts, the Legislature cannot act in the matter; but where there is no 
cause whatever—or no good cause such as is recognized by the general 
law—or where there is no evidence to support the application, or where 
the parties have no domicil in the State, and neither Courts nor Legisla- 
ture have any jurisdiction over them, then the Legislative power is in- 
voked ; and it is painful to perceive how much time is wasted in passing on 
these applications and how often they are decided without any regular 
provision for notifying and hearing the party whose highest and dearest 
rights are affected by the decree, and without any legitimate proof in sup- 
port of the application. 

Since writing the foregoing we have received a highly important opin- 
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ion of the Supreme Court of Pennsylvania, delivered by Mr. Justice 
Couttrer. The opinion appears in this No. and will be received with 
approbation throughout the Union. 

The decision of the Kentucky Court of Appeals, as delivered by Chief 
Justice Marsuaut, in February, 1848, 1 Am. Law Jour. 555, 9th Ben, 
Monroe's Reports 300, proceeds upon principles similar to those maintained 
by Mr. Justice Courter. We infer that when any of these divorces 
shall be brought before the court, upon the question of domicil, a proper 
regard will be evinced for the principles of comity, and for the rights 
which belong tothe sovereign States of the Union. The mischief arising 
from an honest exposition of the law will fall mainly on those who have 
improperly countenanced an appeal to a tribunal having no jurisdiction and 
proceeding without notice and chiefly without competent evidence. The 
wholesome results in arresting immorality, in sustaining constitutional 
rights, and in lessening the great evils and expenses of special legislation, 
will be incalculable. (Ep. Am. Law Jour. 

The following is an extract from the Report of Judge Porter : 

The committee to whom was referred the memorial of 
Charles J. Sykes, of Syracuse, in the State of New York, 
on the subject of the passage of an act divorcing his wife 
from him, report : 

It appears, in the present case, that the parties never 
were domiciled in Pennsylvania. They were married on 
the 3d day of July, 1848, in the State of New York, of 
which, it is presumed, they were both residents and in- 
habitants. Such appears to be the admission of both the 
parties on the papers presented to the last and present 
Legislature. Sometime subsequent to the marriage, the 
parties, with the father and mother of the wife, were trav- 
eling through Pennsylvania, giving exhibitions on the 
subject of animal magnetism, mesmerism, &c.; and the 
wife and her mother averred that, both in New York and 
Pennsylvania, he maltreated his wife, and beat and abused 
her; which allegations the husband denies. The only 
evidence which appears to have been produced to the 
Legislature, upon the subject of this alleged ill-treatment, 
is the ex parte affidavit of the mother of the wife, made 
before a Justice of the Peace in Harrisburg, on the 9th 
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day of April last—a portion of which consists of hearsay, 
being the declarations of the wife to her mother in the 
husband’s absence. 

The committee do not find in the evidence any sufficient 
cause for divorcing the parties from the bonds of matri- 
mony, were the matter before a tribunal having proper 
cognizance of such matters. But when we look at the 
consequences involved in the course of legislation, which 
has been pursued for some years past, on the subject of 
divorces—of which the present case is an apt illustration 
—they cannot help calling the attention of this House to 
the subject, in terms of deep reprobation. 

The evils of Legislative interference and enactments, 
in cases of divorce, had attained such a pitch, that the 
framers of the present Constitution of the Commonwealth 
deemed it necessary to place a wholesome restraint upon 
the Legislature in relation to it, as follows: Article 1, 
Sec. [4.) 

“The Legislature shall not have power to enact laws 
annulling the contract of marriage, in any case where by 
law the courts of the Commonwealth are, or may hereaf- 
ter be empowered to decree a divorcee.” 

A reference to the debates in that body, in relation to 
this subject, will shew a number of cases brought to view, 
in which the power of the Legislature to grant divorces 
had been inconsiderately and improperly, and, in some 
instances, cruelly exercised. 

When the framers of the Constitution imposed this re- 
straint, they did not mean to encourage the Legislature to 
pass upon cases, where light and frivolous reasons, such 
as would be insufficient in law to authorize the courts to 
grant divorces, were laid before them. They meant to 
discourage the granting of divorces in all cases, but where 
sound reason and policy dictated the necessity of dissolv- 
ing the marriage contract, in cases where existing laws 
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did not afford the necessary redress. The object of the 
constitutional provision was merely to leave open the 
door for legislative action in clear and flagrant cases.— 
Such cases might well arise, where the parties had their 
domicil in the Commonwealth, but had not yet been ad- 
mitted citizens of the United States and of this State, and 
also under other circumstances. It never was intended 
that the Legislature should assume the arbitrary power 
of granting a divorce without sufficient cause, or of dis- 
solving a marriage contract entered into in another State, 
and in which State the parties still remained domiciled. 
The attempt to exercise such a power would be purely 
nugatory, and would not answer the purpose intended.— 
Our existing act in relation to divorces, confers upon the 
Courts of Common Pleas the right to grant divorces in 
cases of impotency, bigamy, adultery, wilful and mali- 
cious desertion without reasonable cause, persisted in for 
the space of two years, or where the husband shall have, 
by cruel and barbarous treatment, endangered his wife’s 
life, or offered such indignities to her person as to make 
her condition intolerable and life burdensome, and there- 
by force her to withdraw from his house and family. But 
it restricts the power to cases of citizens of the State, who 
had resided therein one whole year before the applica- 
tion, Which was subsequently explained, in the case of the 
wife, to be one “who shall have had a bona fide resi- 
dence in the State for one whole year previous to filing 
her petition or libel.” 

In the present case, if the husband had maltreated his 
wife, oflering such indignities to her person as to render 
her condition intolerable and life burdensome, then, if 
their domicil had been in the State of Pennsylvania, and 
they had resided here a sufficient length of time, the 
courts of Pennsylvania would have had the right to grant 
relief to the injured party. Batif the marriage were con- 
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tracted in New York, and the parties had not acquired a 
domicil in Pennsylvania, then neither this Legislature, nor 
any court in Pennsylvania, would have had any jurisdic- 
tion of the matter, and the parties ought to be referred to 
the tribunals of the State to which they belong, for re- 
dress. 

This subject has been before the Supreme Court of 
Pennsylvania. In Dorsey vs. Dorsey, 7 Watts 353, where 
the parties were married in Pennsylvania, removed to 
Ohio, resided there together until they obtained a dom- 
cil; then desertion took place, in Ohio, and the injured 
party returned to Pennsylvania, and after the lapse of two 
years and upwards, applied to our courts for a divorce ; 
t was refused, the court holding “ that the law of the dom- 
iil, at the time and place of the injury, was the rule for 
every thing but the original obligation of marriage.” The 
wife could not, at law, acquire a separate domicil from 
her husband. 

The rule as to domicil and jurisdiction is the same, 
whether the Legislature or the Court is called upon to 
annul a marriage contract. Each acts in the matter ju- 
dicially, and no body acting judicially, can exercise a 
power which the law, organic or otherwise, does not con- 
fer. What power has any tribunal in Pennsylvania to 
assume jurisdiction over citizens of another State, who 
have no domicil here, and annul contracts of marriage 
between them’ What would be the effect of such an at- 
tempt upon the parties themselves 7 Would it absolve the 
party at whose instance it was procured, from the penal- 
ties for bigamy, in case of marrying again’ Would the 
courts of any other State pay any respect to such an en- 
actment? It is believed that there can be but one answer 
given to these questions, and that is, it would not dissolve 
the marriage contract nor absolve the party from its ob- 
ligations and duties, nor from the penalties imposed by 
law for their violation. 
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The better opinion seems to be, too, that even in our 
own State it could have no greater effect. The power of 
the Legislature in relation to divorces, is a limited, not a 
general one. It can only be exercised in the cases au- 
thorized. It would, therefore, follow, that in all acts dis- 
solving marriage contracts, the facts necessary to give 
jurisdiction should exist ; and it would be highly proper 
that they should appear in the act itself. If they do not 
exist, the courts would have power to go behind the for- 
mal enactment of the law, and ascertain if it is not a ease 
prohibited by the Constitution. 

The Executive is a constituent part of the Legislature. 
When he approves a bill, he acts; so too, when he dis- 
approves it. He may, it is true, treat it passively, and let 
it become a law, as has been done by the Executive in 
very many instances, since the adoption of the Constitu- 
tion of 1838, because he could not tell, from the face of 
the bill itself, whether it was a case within the constitu- 
tional provision or not: or he may call for the documents 
on which the legislative action has been predicated, and 
thus exercise his discretion whether to approve and sign 
the bill, or disapprove it, and return it with his objections 
to the house in which it originated. But this course is an 
inconvenient one, and imposes upon the Executive the 
labor of examining all the testimony, a burden to which 
he ought not to be subjected, if it could be avoided. 

Most if not all the divorces granted by the Legislature 
are without notice to the opposite party ; and most, if not 
all such cases, are supported by ex parte attidavits, which 
do not place before the Legislature the facts of the cases 
as they really exist, or as they would appear if the oppo- 
site party had an opportunity to cross-examine the wit- 
nesses, or make his counter statement. Proceedings be- 
fore the Legislature should not be sustained with less 
regard to notice and hearing the parties, than in a court 
of justice. 
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An inattention to the principles herein laid down, has 
subjected the Legislature of Pennsylvania to the annoy- 
ance of listening to applications for divorces by citizens 
of other States, where a stricter rule is observed, by which 
the time which should be devoted to the business of the 
citizens of our own State, has been consumed. The mem- 
bers have been subjected to the personal importunities, 
persuasions, &c., of the applicants, and the result has 
been the passage of numerous acts, granting divorces in 
cases where the jurisdiction did not belong to Pennsylva- 
nia, or where the facts would not justify them. 

The committee deem it important that some general 
rules should be adopted in relation to this subject, by 
both branches of the Legislature, to form part of the 
standing rules ; such as 

1. That no petition for divorce shall be received by 
either branch of the Legislature, without at least thirty 
days’ previous notice of such intended application having 
been given to the opposite party, the proof of the service 
of which notice shall accompany such petition. 

2. That no petition for divorce shall be received except 
where the domicil of the party is within the State of Penn- 
sylvania, and the alleged causes of divorce set forth in 
such petition, and verified by affidavit. 

3. That at least ten days’ notice shall be given to the 
opposite party of the taking of any depositions in support 
of such application, otherwise they shall not be received 
as documents in support thereof. 

4. The causes for which the divorce is granted, shall 
always be embodied in the act granting the same. 
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Jn the District Court for the City and County of Phila. 


DECEMBER 22, 1849. 


FREEMAN vs. GILPIN. 


1. Notwithstanding the decision in Hurley vs. Lybrand, 2 Whart. Dig. p. 
252 pl. 10, under the act of 1806, a paper hanger is under the act of 1836 enti- 
tled to a lien for work done and materials furnished in the construction of a 
building. 


2. The act of 24th March, 1849, giving a lien specifically to paper hangers is 
not a conclusive construction that it did not before exist under the act of 1836- 

Srroup, J. The exception to the Auditor’s Report 
raises a single question: whether a paper hanger can claim 
a lien for work and materials to a new building. 

It was decided under the mechanic’s lien act of 17th 
March, 1806, that that act admitted of no such claim.— 
Hurley vs. Lybrand 2 Whart. Dig. pl. 10 p. 252. The 
grounds of this opinion have not been transmitted. They 
are supposed to have been derived from the fact that 
there is in the enacting clause of the act an enumeration 
of certain mechanics and material men, such as brick ma- 
kers, bricklayers, stone cutters, masons, lime merchants, 
carpenters, painters and glaziers, iron mongers, black- 
smiths, plasterers and lumber merchants, who for the work 
done or the materials furnished by them, are declared to 
be entitled to liens, whilst no mention is made of a paper 
hanger. This argument is entitled to much consideration. 
For though this enumeration is followed by more cveneral 
language, ‘or any other person or persons employed in 
furnishing materials for or in the construction of such 
house,” &c., yet it is observable that this language does 
not extend to work done. but is restricted to the furnish- 
ing of materials by such other persons. Paper hangers, 
therefore, not being in the enumerated class of protected 
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mechanics, and the other language not comprehending 
claims for work done, would seem not to have been within 
the purview of the act of 1806. 

But the act of 16th June, 1836, is couched in very dif- 
ferent language. It reads thus: ‘ Every building erected 
&c., shall be subject to a lien for the payment of all 
debts contracted for work done or materials furnished for 
or about the erection or construction of the same.” 

Here is no enumeration, but the expressions are as gen- 
eral as possible. And as there can be no doubt at the pre- 
sent day, whatever may have been the practice formerly, 
that a paper hanger does work and furnishes materials in 
the construction of a house, there seems no just ground 
tor his exclusion from the benefits of this act. New houses 
are seldom offered for sale or to be let until papered.— 
When the act of 1806 was penned and for many years af- 
terwards, the practice was otherwise. This change of 
circumstances in itself requires a corresponding applica- 
tion of the law. 

The exception filed exhibits an argument in contraven- 
tion of the view just taken, which deserves to be distinctly 
noticed; on the 24th of March, 1849, since the claim un- 
der examination was filed, an act of Assembly has been 
passed as a supplement to the Act of 16th June, 1836, 
which gives specifically a lien to paper hangers. (See 
Brightley’s supplement to Purd. Dig. p. 174.) 

This enactment is certainly based upon the supposition 
that the prior law was defective in this particular, and 
from this it is argued that such should be deemed to have 
been its proper construction. 

But in Pennock vs. Hoover, 5 Rawle 291, it was decided 
that an assessment for paving by the Commissioners of 
Kensington District created a lien under the act of 3rd 
February, 1824, relating to taxes on real estate in the city 
and county of Philadelphia, which related to the date of 
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that actin regard to priority over other incumbrances, not- 
withstanding a special act was passed on the 20th of 
March, 1830, which gave a lien for similar work, to take 
precedence merely of subsequent liens. The effect of such 
contracted legislation was brought prominently to the 
view of the Court and was deliberately passed upon. 

If therefore the act of 1836, by a fair interpretation can 
be held to embrace paper hangers, the enactment recently 
made on the supposition that it did not, ought not to pre- 
judice the claim in question. It was allowed by the Au- 
ditor and we think rightly. 

Exception dismissed. 


New Publications. 


A TREATISE ON THE LAw or Evipence, 6th American, from the 9th 
London Edition, with considerable alterations and additions. By 8. 


> 


Marsh Phillips, Esq., Barrister at Law, in 3 volumes. With notes to 
the Ist and 2d volumes by Esek Cowen, late one of the Judges of the 
Supreme Court of the State of New York, assisted by Nicholas Hill, 
Jr., the notes to the 3d volume by a Counsellor at Law. With addi- 
tional notes and references to the English and American cases, to the 
present time, by J. Marsden Van Cott, Counsellor at Law. Published 
by Banks, Gould & Co., 144 Nassau street, New York; and by Gould, 
Banks & Gould, 104 State street, Albany. In 5 volumes. 1850. 


This work has just made its appearance. The style in which the 5 
large octavo volumes have been got up is deserving of high praise; but 
this is a small matter compared with the great labor and judgment be- 
stowed by the author and the various editors in preparing the work for the 
press. Weremember when, in 1816, George F. Hopkins, a printer 
who then kept his office in William street, New York, printed what we 
presume was the first American edition of this work. It was then but a 
single volume. Small as the work was, it was very highly esteemed.— 
The able and industrious author has kept pace with the march of improve- 
ment, and has, from time to time, remodeled and enriched his work. It 
has passed through nine editions in England, and siz in this country, and 
the text now composes three volumes, while the whole work, including 
the notes, consists of five large octavo volumes. The notes to the lst 
and 2d volumes, by Judge Cowen and Mr. Hill, compose two volumes, 
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containing over 1600 pages. ‘These notes differ so widely from the catch- 
penny ‘notes of American decisions” so often got up to impose upon the 
profession the mere re-prints of English works, that we have no hesitation 
in recommending them as fully equal in value to the work itself. The re- 
ferences to the English and American decisions, fo the present time, will 
be duly appreciated. The notes tothe whole 3 volumes, exclusive of 
the notes and references at the bottom of each page of the text, occupy 
nearly 2000 pages of small type ! 

Weare far from recommending a reliance upon Abridgements, however 
carefully prepared. They should only be used as fables—as a means of 
ready reference to ‘the books at large.”’ But, from the brief opportuni- 
ty we have had of examining the work before us, we are free to say that 
IT POSSESSES A GREATER VALUE TO THE AMERICAN PRACTITIONER THAN 
ANY OTHER WORK ON EyIDENCE EVER PUBLISHED IN THIS COUNTRY, 


Sandford’s Chancery Reports.—The 4th volume of these Reports has 
just been published by Gould, Banks & Co., of New York. By the con- 
stitution adopted in Nov. 1846, the New York Court of Chancery ceased 
to exist from and after the first July, 1847, except that the Chancellor was 
continued in office for a year to dispose of causes ready for a hearing.— 
The unfinished business was transferred by the constitution to the Su- 
preme Court thereby organized. 

Vice Chancellor Sandford was elected a Justice of the Supreme Court 
on the 7th June, 1847. The present volume contains the decisions of the 
Vice Chancellor up to the close of his labors in that office. We shall 


notice the volume more at length hereafter. 


Barbour’s Reports.—The 4th volume of these Reports of the decisions 
of the Supreme Court of New York has just been published by Gould, 
Banks, & Co. We have no room, in the present number, for an extend- 
ed notice of the contents of the work. But the friends of an elective Ju- 
diciary will be greatly encouraged by the fearless manner in which the 
new Judges, deriving their authority from the people, deal with legislative 
attempts to destroy vested rights. The case of The People vs. Supervi- 
sors of Westchester is an instance. It is gratifying also to perceive that 
the law of waste is laid down in conformity to the demands of our newly 
settled country. The settler upon uncultivated lands, under a claim of 
title in fee simple, is not to be arrested in the progress of clearing and cul- 
tivating the land, in accordance with the course of good husbandry, by an 








aie te 


| 
| 
| 











430 NEW PUBLICATIONS. 


Ejectment, and a writof Estrepement, unless he does something to the 
lasting injury of the inheritance. See The People vs. Daveson, p. 110. 


Denio’s Reports.—The 5th volume of these Reports is before us. It 
is handsomely printed by our old friend G. M. Davidson, of Saratoga 
Springs, and is elegantly bound in calf. It is published by the old and well 
established houses of Gould, Banks & Gould, Albany, and Banks, Gould, 
& Co., New York. 1850. It contains the cases argued and determined 
in the late Supreme Court, and in the late court for the Correction of 
Errors of the State of New York. It is the final record of the Judicial 
determinations made by the old courts before they were abolished by the 
recent change of the constitution of that State; and is the last of a series 
of more than seventy volumes, embracing a period of nearly as many 
years, containing the labors of the eminent Judges who administered jus- 
tice under the ancient forms of practice. The volume is appropriately 
dedicated * fo the surviving Justices of the late Supreme Court of Judica- 
ture,’ and comes to us packed carefully in blank declarations and judg- 
ment records in use under the old system of practice. The volume itself 
would seem to partake of the spirit and dignity of those whose decisions it 
contains. It wraps itself up in its ancient mantle and expires at the feet 
of those who stand as monuments of the past! Cwsar himself, as muffled 
in his mantle, he fell at the base of Pompey’s statue, did not expire with 
more dignity. 

But the decisions of the Judges under the old system will still be con- 
sulted with advantage. Those who are charged with the duty of “ re- 
arranging and re-naming the dislocated fragments of the law of that State” 
will find that “ the judgments contained in the series of reports of which 


this is the final volume will afford the principal landmarks.” 


Monroe's Reports. —We have just received in sheets, fresh from the 
Press, the 9th volume of Benj. Monroe’s Reports of cases at common 
law and in Equity decided in the court of Appeals of Kentucky. This 
volume contains the cases decided at the winter term, 1848, and summer 
term, 1849. It is printed at Frankfort, Ky., for the Reporter, at his 
printing office. There is a freshness and vigor, and an adaptation to the 
exigencies of a new country, in the decisions of the Western Courts, 
which elevate them far above the sickly, namby-pambyism of worn out 
minds, ever dealing in, and misunderstanding, and misapplying, obsolete 
technicalities. We shall take a peculiar pleasure in examining the vol- 
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ume before us at our Jeisure, and shall notice its contents more particu- 
larly, after we shall have completed its perusal. 





Cases IN THE Circuit Court of the United States for the Third Cir- 
cuit with an Appendix. Reported by John William Wallace. Phila- 
delphia : Walker, 24 Arch street. 1849. 

We were pleased to find a few days ago Mr. Wallace’s first volume of 
Reports on our table. Some time since (vide 1 Amer. Law Jour. 332) 
we were furnished with an elegant pamphlet embracing the celebrated 
Pea Patch case, and we now have a completed volume commencing with 
the April Sessions, 1842, and ending with the October Sessions, 1849.— 
The reporter in his preface gives us the causes of the long delay which 
has intervened between his first and last case, almost the nine years of 
Horace. He tells us ‘* when the present volume was undertaken at the 
request of the late Mr. Justice Baldwin, and partly printed, near eight 
years since, it was supposed that in the course of a short time a sufficient 
number of cases would be decided, in different parts of the Circuit, to 
complete the book. But the illness of that Judge, his subsequent removal 
and residence in one of the most remote counties of the Circuit, and, after 
his death, a vacancy on the Bench for between two and three years, 
during which the Circuit was without a presiding Judge at all, disappoint- 
ed these expectations. And when the present Judges took their places 
on the bench, the business of the Court had so largely departed from it, 
so much of what remained was fallen into decay, and indeed, the Court 
itself had become so unfamiliar to the bar, that notwithstanding the well 
known character of the new Judges, and their readiness to attend to the 
business of the Circuit, it was impossible for some time, to bring anything 
to a condition in which it could be either heard or disposed of. A juris- 
diction entirely new would have had less to contend with in this respect, 
than one thus fallen into desuetude. It is only now, indeed, that the 
confidence which the new Court so justly inspired, begins to shew itself 
in the increase of its business and the revival of its ancient importance.” 
We fully agree with the reporter as to the confidence inspired by the 
new Court. 

This volume owes much of its value to the industry and learning of the 
Reporter. The points reported are chiefly novel and always important. 
The references are all carefully noted in the margin, and neatly printed 
there, with a running commentary of the contents of the volume proper- 
ly prepared to facilitate reference. The statements of the cases are pre- 
pared with care ; the points are carefully considered and remarkably suc- 
cinct and exact; the citations have been verified and may be relied on as 
in point ; and the Reporter has spared neither pains, labor nor expense 
to give the profession a truly useful book: and in our humble judgment 
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he has been eminently successful. We had noted several cases of deep 
professional interest upon which we intended to comment, but an already 
extended notice forbids. We cannot refrain, however, after a careful 
reading of the entire volume, from commending it most heartily to all our 
professional brethren, both at home and abroad, as a volume which will 
(a rare thing certainly in law books) at once gratify the taste of the fas- 
tidious scholar, and instruct and enlighten the dryest, hard working, prac- 


tical every day legal laborer. 





A Treatise on Witis, by Thomas Jarman, Esq., of the Middle Tem- 
ple, Barrister at Law. In two volumes. Second American Edition, 
with large additions to the text and notes, and references to American 
Decisions. By J. C. Perkins, Esq. Boston: Charles C. Little & 
James Brown. MpcccxLix. 

Every professional man feels daily the great necessity of works on 
Wills; treatises which discuss their execution and construction. Few 
questions more perplex or embarrass the lawyer, or are more frequent 
subjects of discussion and adjudication. In 1845 Judge Perkins edited 
and annotated Mr. Jarman’s popular and learned Treatise, suiting it to the 
wants of the American profession; the manner in which this was done, 
the ease and thoroughness of his editorial labors, commended the Ameri- 
can edition to the profession. Mr. Jarman’s work has enjoyed and still 
retains a high reputation in Westminster Hall. It fills up a space in the 
legal library which has been heretofore unoccupied, or only partially fill- 
ed by Mr. Jarman’s own notes to Powell on Devises. Lincoln's Inn pro- 
bably does not contain a more competent writer or annotator, on the per- 
plexed subjects of Testamentary Law, than the erudite author of this 
work; he has been constantly engaged in cases involving the very leara- 
ing here set forth, and his industry and ability have presented large ac- 
cessions to the arguments, Opinions and adjudications on testamentary 
subjects. 

The book has been especially fortunate in its American Editor. He 
combines the same learning and diligence in his cis- Atlantic researches 
and notes which have given to Mr. Jarman’s own labors such universal 
professional commendation. ‘This second American edition is certainly 
much superior to its predecessor; the editor having added to the original 
text, chapters on the very important subjects of the Probate of Wills, on 
the personal ability and capacity of testators, and on the evidence in tes- 
tamentary cases. ‘The law on those complicated and extended subjects, 
has been collected, investigated and arranged with unusual ability, clear- 
ness and accuracy, thus adding great interest and value to this edition, and 
in fact making almost a treatise de novo of considerable bulk, elaborate 
preparation and great practical value. 





